
IVAs – Leading Insolvency Body welcomes closer interest being taken by banks, but warns about need to maintain insolvency practitioner standards

· Speaking ahead of the publication of the fourth quarter insolvency statistics, expected to show a continuing high level of IVAs being entered into by overindebted consumers, IPA President Finbarr O’Connell welcomed the closer interest being taken by the banks and others.

“I think it is important that creditors do properly exercise their right to closely examine a debtor’s proposal for an individual voluntary arrangement, what it will cost and what it will deliver – it is after all their money which is at stake.”
· He went on to caution against the tendency of creditors to ask for drafting modifications which added to the cost without necessarily producing any worthwhile benefits; and against the increasing trend towards imposing hurdle rates – that is, an arbitrary level of dividend below which a proposal would be automatically rejected. 
“Trying to accommodate often conflicting modifications asked for by creditors has proved time consuming for the insolvency practitioner and expensive for the debtor and the creditors; and in the process, sight is often lost of what the IVA is seeking to deliver, and its delivery. I am hopeful that one of the outcomes of the forum involving practitioners and debt solution providers and banks and other creditors held in Birmingham two weeks ago is that a consensus can be reached on the framework for consumer debtor proposals which removes the seeming compulsion on the part of some creditors to ask for changes.”

“But an increasing concern is the imposition of hurdle rates. We want creditors to examine proposals on their individual merits. If they, or some of them, proceed on the basis that they will not approve an IVA unless it provides for a dividend of a least 40p-45p in the £ or some other arbitrary amount, then there is a very obvious risk that the debtor will promise something which he cannot actually deliver over the term of the arrangement, it will collapse down the line and everybody will lose out. Or the debtor will simply shrug his shoulders, walk away and file his petition for bankruptcy. Or he may turn to solutions which fall outside the statutory insolvency framework, and which may be more expensive and deliver less. An IVA dividend of 20p may represent the best return, and should not be rejected without consideration. We look forward to further discussions with the banks and others on this.” 

· Turning to insolvency practitioner standards, Mr O’Connell said that the IPA was concerned that experience requirements being proposed for insolvency practitioners and for the new category of voluntary arrangement supervisors would not be adequate to maintain standards within the profession and for insolvents, creditors and other stakeholders.

“We find it difficult to see how the Secretary of State can come to the conclusion that insolvency practitioners authorised by him have to have 7,000 hours experience; but is prepared to consider authorisation by professional bodies of both insolvency practitioners and voluntary arrangement supervisors based on something like a tenth of this experience. I have written to the DTI Minister asking for discussions and consultations before these experience requirements are approved.”
Notes for Editors
1. The IPA is the second largest of the professional bodies recognised under the Insolvency Act 1986 for the purposes of licensing and regulating insolvency practitioners; and is the only one of the bodies solely involved in insolvency.

2. Insolvency Practitioners (IPs) who undertake the administration of procedures under the Insolvency Act 1986 – bankruptcies and sequestrations; individual voluntary arrangements and trust deeds; company liquidations; company voluntary arrangements; company administrations; and company administrative receiverships - are required to be authorised by one of the professional bodies or the DTI.

3. Individual Voluntary Arrangements (IVAs) were introduced by the Insolvency Act 1986; and provide for the debtor to compromise his debts, making payments from his assets and income typically over a period of five years. IVAs require the approval of 75% in value of the creditors voting on the proposal.
IPA President Finbarr O’Connell has commented: “IVAs should not be seen as an easy option for debtors. They are required to commit themselves to payments usually for a period of five years, and to sell or bring into the arrangement the value of their interest in the family home and any other assets they may have.
“IVAs have proved to be an increasingly effective procedure in bringing order out of what might otherwise be financial chaos, with completion rates now running at around 80% and returns according to the available data of somewhere between 25% and 39%. The alternatives appear significantly less attractive from just about every standpoint – bankruptcy is a resource consuming and costly procedure which is likely to deliver less; and doing nothing is likely to deliver nothing.”

4. Birmingham Forum, led by the DTI Insolvency Service and the British Bankers Association, canvassed the range of issues of concern between IPs and debt resolution companies and banks and other creditors, including advertising and marketing; advice; hurdle rates; modifications and variations; IP fees and costs; and the framework of proposals. The Forum agreed on further work and discussions to address the concerns and improve the IVA procedure. 
5. Advertising and Marketing by IPA IPs is subject to Guidelines which fall within the scope of their authorisation and regulation. Those Guidelines require that advertising should be legal, decent, honest, truthful and fair, consistent with that required of any professional bound to high technical and ethical standards; and that statements made in advertisements should be capable of being supported and justified.

IPA President Finbarr O’Connell has commented: “We have seen reports that the OFT has recently written to a number of IVA providers about their advertisements. So far as we are aware, the letters are addressed to debt resolution companies which fall outside the statutory insolvency regulatory framework. If however there is any information that an IPA-authorised IP is responsible for any improper advertising, I would hope that the OFT would draw the matter to our attention: we are in any event following up the letters it has written with it. Similarly, if the banks have evidence of improper advertising I would ask that they bring it to our attention.”

6. Advice given by an IP falls within the scope of a Statement of Insolvency Practice, adopted and enforced by all the professional bodies. 

IPA President Finbarr O’Connell has commented: “At least some of the advice which we have heard concerns about seems to be have been given by organisations which are not themselves subject to the statutory insolvency regulatory framework. Advice is a crucial area – for both debtors and creditors. That is why the IPA approached the DTI Minister proposing that there should be a consistent, coherent industry-wide accreditation scheme covering consumer debtor advice and solution providers which would fit alongside the statutory scheme for IPs [see chart]. While the focus has been on the growth of IVAs, there are thought to be something like two or three times that number of debt management plans. What is now proposed by the government in its Tribunals Courts and Enforcement Bill is that some of those plans may (or may not) fall within the reach of a statutory debt management scheme. We suggest that really only addresses a small part of the wider issue of debtor advice and solution provision.

7. IP Fees and Costs in relation to an IVA have to be agreed by the creditors as part of the proposal. The Birmingham Forum discussed several bases on which an IP’s fees might be determined and taken. The issue had been widely canvassed by the DTI Insolvency Service in 2004-06 in its consultations on a Simplified IVA (SIVA) for straight forward consumer debtor cases; but it concluded that it would not deal with this when it came to introducing amending legislation for SIVAs.     
8. Voluntary Arrangement Supervisor (VAS) Authorisation was introduced by the Insolvency Act 2000 for those specialising in voluntary arrangements. No body has yet been recognised to issue these limited authorisations; but there are applications, including an application by the IPA, currently being considered by the DTI Insolvency Service. The requirements for authorisation had been expected to substantially mirror those for IPs (IPs can act as VASs without further authorisation).

9. IP Experience Requirements have been well established for some years, reflecting a mix of accountancy and law and insolvency experience. The DTI standard of 7,000 hours for IPs authorised by it was re-confirmed as recently as 2005 when new Insolvency Practitioners Regulations were made: its proposals for VASs suggest as little as 400 hours experience for those supervising IVAs; and for IPs as little as 600 hours experience – and only 300 in insolvency practice.
_____________________________________________________________________

IPA President Finbarr O’Connell is a partner in the restructuring division of KPMG, and has been involved in corporate recovery work for over twenty years, across a wide range of assignments from complex solvent and insolvent liquidations through administrations and receiverships to stockbroker and derivative trader insolvencies.
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